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Georgia Technology Authority

CONTRACT NO. GTA 000009

INFORMATION TECHNOLOGY STAFFING MANAGEMENT SYSTEM

This Agreement is dated as of July ___, 2001 and is made by and between, Personnel Group of America, Inc. (d/b/a Dracs/SSC Consulting and/or Venturi Technology Partners), hereinafter referred to as “Contractor”, and the Georgia Technology Authority, an agency of the State of Georgia hereinafter referred to as “GTA”.

WHEREAS, the Georgia Technology Authority has identified a need for certain personal or professional services to enable it to carry out its governmental functions; 


WHEREAS, Contractor is in the business of providing IT staffing Vendor Manager management services to users such as GTA to assist them in the automation of their information technology staffing management processes; and


NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, the parties agree as follows.

 1.
Incorporation of Documents
In addition to other documents which may be expressly incorporated herein, the following documents are herein incorporated by reference as if fully set out and each document set out in this Section shall be deemed an appendix to this Contract:

A.
Request For Proposal No. GTA 000009, including any and all amendments thereto (the “RFP”).

B. Contractor’s Technical and Business Proposal in response to RFP (the “Response”).

2.
Definitions 

Unless otherwise stated herein, the following definitions shall hereinafter apply to this Contract (as defined below).

A. Each subdivided, numbered and separately titled portion of this Contract, in its entirety, is referred to as a "Section".

B. The term this "Contract" means this document, plus all attachments and appendices to this document, plus all other incorporated documents.

C. The term “Contractor” shall mean the company named as Contractor in the preamble to this Agreement, which is the company selected to implement, operate and maintain the System  (referred to as “vendor” in the RFP).

D. The term ”Supplier” shall mean any individual, corporation, limited liability company, partnership, limited liability company or other business entity providing the IT services staffing pursuant to the terms of a Supplier Agreement (referred to as “qualified contractor” in the RFP).

E. The term “Requirement” shall mean the work to be performed by Suppliers for Agencies.

F. The term "duration of this Contract" includes the initial contract period plus any and all renewal and extension periods.

G. The term "day(s)" means calendar day(s).

H. The term “the State" means the State of Georgia.

I. The term “ITSMS” means the Information Technology Staffing Management System, a web-based integrated system to: register information technology staffing contractors; post Agency requirements; receive offers; analyze bids; manage acceptance procedures; process timesheets of IT contractors; administer invoice and payment of IT contractors and oversee evaluation and closure of each agency IT requirement, all as more particularly described in the RFP and the Response.
J. The term “Agency” means any subdivision of the State, including any state, county, municipal or local governmental agency, department, court, or other governmental entity or body that elects to use the services made available to it pursuant to this Contract.  Without limiting the foregoing, the term Agency shall include GTA.

K. The term “State Agency” means any department or other entity that is part of the State government and excludes county, municipal or other local governmental entities.

L.
The term “Local Agency” means any Agency other than a State Agency.

M.
The term “Supplier Agreement” means any agreement between the Contractor and a Supplier that grants the Supplier the right to use the System in connection with the provision of services to one or more Agencies. GTA shall be entitled to approve any Supplier Agreement and, throughout the duration of this Contract, to require amendments to the Supplier Agreement which reasonably relate to or affect legal or business issues of the State or GTA, provided, however, that such acceptance rights shall not imply any right to require Contractor to accept any terms that impose additional administrative burdens, costs or expenses in fulfilling its obligations hereunder or to reduce the revenues that it would otherwise receive by the terms of this Contract. Any provision required herein to be included in a Supplier Agreement shall be for the benefit of GTA and the State and Contractor agrees to expressly make each of the State and GTA third-party beneficiaries of any such provisions.  The Supplier Agreement will contain all provisions expressly required in this Contract, as well as a description of all processes critical to acquiring and maintaining Supplier personnel under this Contract, including without limitation, provisions regarding placement rates, renewals, adjustments of supplier personnel rates and non-binding mediation by GTA of disputes with Contractor or any Supplier.  No Supplier Agreement shall deviate from the form approved by GTA without the prior written consent of GTA.
N.
The term “Agency Service Plan” means that document which contains an Agency’s registration to procure services through the ITSMS and description of operating processes to be used by that Agency, including but not limited to allowed options for billing frequency, payment methods (including credit card payment or electronic funds transfer), non-binding mediation by GTA of disputes with Contractor or any Supplier, hiring of Supplier personnel as Agency employees, transition provisions regarding any personnel of such Supplier then currently under contract with the Agency and the renewal of Agency Requisitions for Supplier Personnel.  Prior to registration of any Agency into the ITSMS, Contractor, in coordination with GTA and identified Agencies, will develop a standard State Agency Service Plan document. Local Agencies electing to use the ITSMS may use the standard State Agency Service Plan document but shall not be required to do so. The State Agency Service Plan will be incorporated into this Contract as an addendum.  No State Agency Service Plan shall be amended without the prior written consent of GTA.
O.
The term “Agency Requisition” means that document entered by an Agency into the ITSMS that contains specifications and requirements pertaining to a need for service to be procured by Contractor from a qualified Supplier in accordance with the terms and condition of this Contract. Prior to registration of any Agency into the ITSMS, Contractor, in coordination with GTA and identified Agencies will develop a standard State Agency Requisition document.  Local Agencies electing to use the ITSMS may use the standard State Agency Requisition document, but shall not be required to do so.  No Agency Service Plan shall be amended without the prior written consent of GTA.  Each State Agency Requisition will be incorporated into the related State Agency Service Plan as an addendum.
P.
The term “Agency Acceptance” means that document evidencing an Agency’s acceptance of a Supplier candidate to fill a position under a specified Agency Requisition.  Prior to registration of any Agency into the ITSMS, Contractor, in coordination with GTA and identified Agencies will develop a standard State Agency Acceptance document. Local Agencies electing to use the ITSMS may use the standard State Agency Acceptance document, but shall not be required to do so.  Each State Agency Acceptance will be incorporated into the related State Agency Requisition as an addendum.

3.
Services/Scope of Work
The Contractor will provide all operations and maintenance of the ITSMS to comply with the RFP and shall provide services in accordance with Attachment A which is hereby incorporated by reference and made a part of this Contract.  Contractor in coordination with GTA and identified Agencies will develop an implementation plan, including a schedule for implementation, and submit to GTA no later than thirty (30) days after execution and award of this Contract.  

Contractor understands that the ITSMS must be operational for critical use by GTA and the  Georgia Department of Revenue (assuming it agrees to utilize the ITSMS as an Agency hereunder) within sixty (60) days after execution of this Contract.    As used in this Section, “critical use” means use by GTA and the Georgia Department of Revenue (if applicable) to enable such Agencies to retain supplier personnel currently working under the existing contract administered by GTA, Contract No. 474-003-906132 (previously administered by the Georgia Department of Administrative Services) or the existing Contract administered by the Georgia Department of Revenue, Contract No.401-243-508242.  GTA will work with Contractor to develop and implement the ITSMS for such critical use.  In addition, with respect to any other Agency disclosed by GTA to Contractor that utilizes either of the foregoing contracts, Contractor will use its reasonable best efforts to allow them to use the ITSMS with respect to such contracts.
To the extent required for critical use of the ITSMS described in Section 3 of the Contract, the services described on Attachment A hereto will be implemented no later than 60 days after the effective date of the Contract (with any additional “non-critical” services being implemented promptly thereafter).  Upon implementation of the ITSMS for critical use as described above, Contractor will also use its best efforts and due diligence to promptly complete all remaining activities required to make the ITSMS fully operational for use by all Agencies.  GTA will be obligated to work with Contractor to complete all such remaining activities and make the ITSMS fully operational.
Prior to expiration of the initial contact year and no earlier than six months after implementation of the ITSMS as provided in the preceding sentence, a review and evaluation of the ITSMS may be performed by GTA to assess system performance and critical business operations, both external and internal to the ITSMS.  Except as set forth below, based upon the results of such review and evaluation, GTA may take any action with regard to the ITSMS that is determined by GTA to be in the best interest of the State to improve the functionality of ITSMS and to increase the number of Agencies utilizing the ITSMS.  Contractor will cooperate fully in such review and evaluation.  The foregoing notwithstanding, (a) GTA shall have no right to require any significant modification of any software utilized by the ITSMS (although additional data fields may be added, to the extent then permitted by such software) and (b) GTA shall have no right without the written consent of Contractor to impose any material additional administrative burdens upon Contractor or to otherwise materially increase its costs or expenses in fulfilling its obligations under this Contract (and any such consent may be conditioned upon GTA agreeing to pay the costs or expenses resulting therefrom based upon its actual costs and personnel’s usual hourly rates).

4.
Contractor's Personnel and Staffing
Contractor shall assign those individuals that meet the requirements of the GTA for the operation and maintenance of the System and its implementation, all in accordance with the requirements specified in Section 3, above, and subject to Section 17 below. 

Due to the nature of the services which will be assigned under this Contract, the State (and Agencies served by this Contract) Personnel Policy requires that a criminal background investigation be made of any and all Contractor personnel assigned under this Contract as specified in the RFP.  Contractor shall not assign any personnel to any task for which it is responsible under this Contract until such investigation is completed by the Contractor and the results submitted to GTA for approval.  Contractor shall refrain from assigning personnel to any task under this Contract if such investigation reveals a disregard for the law or other background that indicates an unacceptable security risk.  The foregoing notwithstanding, the parties hereto stipulate that the only persons providing services to GTA pursuant to this Section, as of the execution of this Contract, are the Contractor’s manager administering this Contract and the trainers and other personnel of Contractor providing services on a GTA site relating to the ITSMS.  Any additional persons subsequently assigned by Contractor to provide services to GTA pursuant to this Section, related to the ITSMS on a GTA or Agency site shall also be subject to the terms of this Section. 
With respect to any personnel submitted to any Agency pursuant to the System, the Contractor’s Supplier Agreement shall require that any Supplier that is authorized to submit an individual to through the System be contractually obligated not to assign any personnel to any task for which such individual was or may be submitted until such investigation as is required by the Agency is completed by the Supplier and the results submitted to the Agency for approval.  Contractor pursuant to such Supplier Agreement for the Agency shall further require that such Supplier refrain from assigning personnel to any task if such investigation reveals a disregard for the law or other background that indicates an unacceptable security risk.

5.
Payment for Services and Expenses
Payment shall be made by each Agency in accordance with the requirement made under this Contract.  The amounts for which each Agency shall be responsible to pay to the Contractor and the procedure for billing and payment for Supplier services shall be the agreed to Supplier fees and expenses as specified in the Agency Acceptance plus the additional Contractor’s consideration outlined in Attachment A  (Negotiated Contractor Fee) of this Contract, which such attachment is incorporated herein by this reference.  No Agency shall unreasonably withhold approval of any time or expense report submitted to Contractor and will notify Contractor and Supplier if such Agency disputes any time or expense report. 

An Agency’s plan for billing and payment for services procured through the ITSMS shall be made part of such Agency’s Service Plan upon registration into the ITSMS. Each Agency may elect to be billed either biweekly (on the 15th and the last day of the month) or monthly (on the last day of the month). If an Agency does not make an election, billing of that agency will be on a biweekly basis. 

Contractor shall accept (a) the State of Georgia Purchasing Credit Card as payment from any Agency electing to use such credit card so long as it is either a Visa or Mastercard credit card and (b) any non-credit card form of  electronic funds transfer.   Any Agency electing to use the State Purchasing Credit Card or any form of non-credit card electronic funds transfer to make payments through the ITSMS will be required to make that election in its Agency Service Plan, and upon such election, Contractor will be entitled to require all Suppliers to facilitate use of the Purchasing Credit Card or electronic funds transfer by such Agency; provided that this shall not be interpreted to limit Contractor’s ability to pass along any credit card processing or electronic funds transfer fees or any other similar fees or expenses to the Suppliers.
6. Independent Contractor/Supplier Relationship

In its relationship with GTA and the State, and for purposes of performing any services assigned under this Contract, Contractor warrants that Contractor is an independent contractor.  Contractor shall therefore be responsible for compliance with all laws, rules and regulations involving its employees and any subcontractor(s), including but not limited to employment of labor, hours of labor, health and safety, working conditions, workers' compensation insurance, and payment of wages.   Neither Contractor nor any of Contractor's agents, employees, subcontractors or suppliers shall become or be deemed to become employees of GTA or the State.  This Contract shall not be construed so as to create a partnership or joint venture between Contractor and the State or any of its agencies. Contractor shall include this provision in its contract with all Suppliers.  The foregoing notwithstanding, no Supplier shall be deemed to be a subcontractor of the Contractor merely because they have access to the System.

In furtherance of the foregoing, with respect to each Agency that signs an Agency Service Plan, the Contractor agrees for itself and for each of its subsidiaries that it will not submit any proposals for service or candidates through the System to such Agency and shall not otherwise to solicit any business from such Agency during the term of such Agency Service Plan.  Moreover, the Contractor shall promptly after an Agency Service Plan is executed by an Agency and Contractor discloses to such Agency the names of any personnel of Contractor or any subsidiary thereof that is then providing services to such Agency.  The foregoing notwithstanding, the Contractor or its subsidiaries, as the case may be, shall continue to perform until completion or other termination any existing contracts for services between such entity and an Agency that has entered into an Agency Service Plan.

7.
Duration of Contract/Renewal
The terms and conditions of this Contract shall be effective and binding on each party as of the date such party signs below.  Performance of this Contract shall begin on July 1, 2001, or as promptly as practical thereafter, and shall continue in effect until the end of the then current fiscal year of GTA. 

GTA, in its sole discretion, may elect to renew this Contract, by giving thirty (30) days prior written notice thereof to Contractor, for up to four (4) renewal periods of one fiscal year each.  Upon the election of GTA, in its sole discretion; to renew any part of this Contract; Contractor shall remain obligated to perform the renewed services in strict accordance with this Contract.  If GTA fails to give notice of its intent to renew as required herein, Contractor may presume that GTA does not intend to renew this contract and may terminate this Contract at the end of the then current fiscal year, provided Contractor has taken reasonable action to obtain confirmation from GTA prior to such termination.

In connection with any renewal of this Contract, either GTA or Contractor shall have the right to request that the compensation payable to Contractor be adjusted upon renewal of the Contract, provided such request shall be made no later than least sixty (60) days prior to the end of the then current fiscal year and no earlier than six (6) months after the start of the then current fiscal year.  Upon any such request, GTA, in conjunction with Contractor, shall conduct a review of all data necessary to determine whether the requested adjustment is in the best interest of the ITSMS and in the best interest of the State.  Such data shall include but not be limited to cost of living and services indexes deemed by the parties to be relevant to the ITSMS. GTA shall determine whether the requested adjustment should be made no later than thirty (30) days prior to the expiration of the then current fiscal year.   If GTA makes a good faith determination that an adjustment requested by Contractor would not be in the best interest of the ITSMS nor in the best interest of the State, Contractor may terminate this Contract upon expiration of the then current fiscal year of GTA, provided Contractor, in its discretion, makes a good faith determination it would suffer financial hardship (including a lessening of its profit margin) if it continues to perform as obligated under the Contract without the requested adjustment.  If GTA makes a good faith determination that based on the review required in this Section that an adjustment would be in the best interest of the ITSMS and the State, Contractor will be obligated to make such adjustment unless Contractor, in its discretion, makes a good faith determination that it would suffer financial hardship if required to continuing performing as obligated under this Contract after such an adjustment is made, in which case no adjustment shall be made to this Contract and GTA may terminate this Contract upon expiration of the then current fiscal year of GTA.  
8.
Further Warranties and Assurances
In addition to any express or implied warranties provided for the benefit of the State under law or given by the Contractor under other provisions of this Contract, Contractor hereby expressly warrants that the services to be performed by Contractor under this Contract will be performed in a workmanlike manner, subject to the supervision and instructions provided by the State.  Contractor warrants that all work assigned and performed by it shall be performed substantially in accordance with the requirements of the RFP and the Response.  

Contractor further covenants that with respect to each Supplier Agreement that it will require that such Supplier (with respect to itself and any personnel providing services on its behalf) expressly warrant for the benefit of the State that the services to be performed by Supplier for any Agency when the system is utilized to be performed in a workmanlike manner, subject to the supervision and instructions provided by the State.  Such Supplier Agreement will further require that the Supplier warrant that all work assigned and performed by it (or its personnel) shall be performed substantially in accordance with the requirements of the Agency for whom such services are being performed.  Each Supplier will be further required to represent that all work assigned by an Agency through the System will be performed in a manner consistent with that level of care and skill ordinarily exercised by other providers of similar services under similar circumstances at the time services are provided.  In performing work assigned to a Supplier through the System, which requires that the Supplier provide any parts or materials, Supplier shall use only new standard parts/materials or parts/materials equal in performance to new parts unless otherwise agreed to in writing by the Agency for whom such parts or materials are being provided.

Any other provision of this Contract notwithstanding, GTA on behalf of itself and the State agrees that Contractor shall have no liability to GTA or the State for any action or inaction of any Supplier or for any officers, directors, employees or agents of any Supplier that may constitute a breach of any contract related to the ITSMS, or any tort related to the ITSMS; provided that the foregoing shall not act to limit the liability of Contractor for any damages incurred due to any action or inaction of Contractor which may constitute a breach of any contract related to the ITSMS or any tort related to the ITSMS for which Contractor would be otherwise responsible.
9.
Originality and Copyright/Patent Indemnification
Contractor covenants that except as permitted otherwise in writing by GTA (or the applicable Agency), it will require each Supplier pursuant to its Supplier Agreement to agree to substantially the following: 


Unless otherwise expressly agreed to in its agreement with an Agency, all materials produced by Supplier in performance of any work with such Agency shall be of original design and development by the Supplier and will be specifically developed for fulfillment of its agreement with such Agency.  If Supplier intends to use or incorporate any component(s) of a system already in existence, Supplier shall first notify the applicable Agency, who, based upon whatever investigation that such Agency may elect to make, may direct the Supplier not to use any of such component(s).  If the Agency, in its sole discretion, authorizes the use of such component(s), Supplier shall use such component(s) at Supplier’s sole expense, after obtaining and providing the Agency with a copy of the written consent of the party owning such component(s).  In any event any such component shall be warranted as specified in any applicable agreement between the Agency and the Supplier and Supplier will arrange to transfer to the Agency title or, where applicable the perpetual license, to such component and shall indemnify the Agency with regard to any copyright or patent infringement as specified in this Section.  Supplier shall, at its expense, be entitled to and shall have the duty to participate in the defense of any suit instituted against the Agency and indemnify the Agency against any award of damages and costs made against the Agency by a final judgment of a court of last resort in such suit insofar as the same is based on any claim that any of the software constitutes an infringement of any United States Letters Patent, or copyright provided that the Agency gives Supplier immediate notice in writing of the institution of such suit, permits Supplier to fully participate in the defense of the same and gives Supplier all available information, assistance and authority to enable Supplier to do so.  Subject to approval of the Attorney General of the State, the State or the Agency shall tender defense of any such action to Supplier upon request by Supplier.  Supplier shall not be liable for any award of judgment against the State or the Agency reached by compromise or settlement unless Supplier accepts the compromise or settlement.  Supplier shall have the right to enter into negotiations for and the right to effect settlement or compromise of any such action, but no such settlement shall be binding upon the State or any Agency unless approved by the State or the Agency.  
In case any software is in any suit held to constitute infringement and its use is enjoined, Supplier shall, at its option and expense: (1) procure for the Agency the right to continue using the software or (2) replace or modify the same so that it becomes non-infringing; or (3) remove the same and cancel any future charges pertaining thereto.  Supplier, however, shall have no liability to the State or the Agency if any such patent, or copyright infringement or claim thereof is based upon or arises out of:  (1) compliance with designs, plans or specifications furnished by or on behalf of the Agency as to the software; (2) the use of the software in combination with apparatus or devices not supplied by Supplier; (3) the use of the software in a manner for which the same was neither designed nor contemplated; or (4) the claimed infringement of any patent or copyright in which the State or any Agency or affiliate thereof has any direct interest by license or otherwise.  The foregoing states the entire liability of Supplier for or resulting from patent or copyright infringement or claim thereof.

10.
Funding
If the source of payment for the total obligation of GTA to Contractor hereunder no longer exists or is insufficient for GTA to meet its obligations hereunder, this Contract shall terminate without further obligation of GTA or the State as of that moment.  The foregoing notwithstanding GTA shall make reasonable effort to give at least thirty (30) days notice (or such lesser notice as is practicable) to Contractor when it determines that the loss of such source of payment is a reasonable possibility or probability.   In all events GTA covenants to give immediate notice to Contractor upon the occurrence of any event that renders the source of payment for the total obligation of GTA to Contractor no longer in existence or otherwise insufficient.  GTA shall remain obligated to pay for services performed and accepted by GTA prior to such termination and Contractor shall be entitled to collect from each Agency all amounts then earned by it in accordance with Section 5 hereof from such Agency.  The good faith determination of GTA as to the occurrence of the events stated herein shall be conclusive.

In furtherance of the foregoing, the Contractor covenants to include substantially the following provision in each Supplier Agreement:

If the source of payment for the total obligation of Agency to Supplier no longer exists or is insufficient for Agency to meet its obligations hereunder, this Contract shall terminate without further obligation of the Agency or the State as of that moment.  The foregoing notwithstanding the Agency shall make reasonable effort to give at least thirty (30) days notice (or such lesser notice as is practicable) to Supplier when it determines that the loss of such source of payment is a reasonable possibility or probability.  In all events Agency covenants to give immediate notice to Supplier upon the occurrence of any event that renders the source of payment for the total obligation of Agency to Supplier no longer in existence or otherwise insufficient.  Agency shall remain obligated to pay for services performed and accepted by Agency prior to such termination.  The good faith determination of Agency as to the occurrence of the events stated herein shall be conclusive.

11.
Title/License of Materials Produced
Contractor shall include in each Supplier Agreement the following requirement:

Except as otherwise expressly authorized by an Agency in an Agency Acceptance, all materials produced by Supplier assigned personnel in performance of work under such Agency Requisition, including but not limited software, charts, graphs, diagrams, video tapes and other project documentation shall be deemed to be work made for hire and shall be the property of the State of Georgia.   
12.
Indemnification
Contractor hereby waives, releases, relinquishes, discharges and agrees to indemnify, protect and save harmless the State of Georgia, GTA and their officers, directors, employees, attorneys and agents (hereinafter collectively referred to as "Indemnitees"), of and from any and all claims, demands, liabilities, losses, costs or expenses, including attorneys' fees, for bodily injury or property damage, of any nature, caused by, growing out of, or otherwise happening in connection with this Contract, due to any act or omission on the part of Contractor, its agents, employees, suppliers, or others working at the direction or on behalf of Contractor.

This indemnification applies notwithstanding the fact that third parties or any of the Indemnitees may be partially responsible for the situation giving rise to the claim; or the Indemnity claim results in a monetary obligation that exceeds any contractual commitment.  However, if any of the Indemnitees or third parties are partially responsible for the events giving rise to the claim, Contractor indemnification hereunder shall apply only to the extent that Contractor contributed to the events.

The indemnification does not apply to the extent of the intentional misconduct or sole negligence of the Indemnitees, their officers or employees.  

To the extent such damage or loss as covered by this indemnification is covered by the State of Georgia Tort Claims Fund (“the Fund”), the Contractor agrees to reimburse the Fund.  To the full extent permitted by the Constitution and the laws of the State and the terms of the Fund, the Contractor (on behalf of itself, and, to the maximum extent permitted by law, its insurers) waives any right of subrogation against the State, the Indemnitees, and the Fund and insurers participating thereunder, to the full extent of this indemnification.

Contractor shall, at its expense, be entitled to and shall have the duty to participate in the defense of any suit against the Indemnitees.  No settlement or compromise of any claim, loss or damage entered into by Indemnitees shall be binding upon Contractor unless approved in writing by Contractor.  No settlement or compromise of any claim, loss or damage entered into by Contractor shall be binding upon Indemnitees unless approved in writing by Indemnitees.  

With respect to each Supplier Agreement, the Contractor covenants to include an indemnity provision with respect to any provided by such Supplier to such Agency (under such Supplier Agreement) which substantially the same as that undertaken by the Contractor in favor of the State in this Section 12.  GTA acknowledges that Contractor and its officers, directors, employees attorneys and agents shall also be entitled to indemnification pursuant to the provision described in the preceding sentence. 

13.
Insurance
Contractor shall have procured and maintain insurance which shall protect the Contractor and the State from any claims for bodily injury, property damage, or personal injury which may arise out of operations under the Contract.  Contractor shall procure the insurance policies at its own expense and shall furnish the State an insurance certificate listing the State as certificate holder. Each Supplier Agreement shall require that each Supplier procure and maintain insurance which shall protect the Supplier and the State from any claims for bodily injury, property damage, or personal injury which may arise out of operations under a Supplier Services Agreement between the Supplier and the Agency.  Supplier shall procure the insurance policies at its own expense and shall furnish the State an insurance certificate listing the State as certificate holder.   The insurance certificate must document that the liability insurance coverage purchased by the Contractor/Supplier (as applicable) includes contractual liability coverage to protect the State.  In addition, the insurance certificate must provide the following information:

A.
Name and address of authorized agent,

B.
Name and address of insured,

C.
Name of insurance company (licensed to operate in Georgia),

D.
Description of coverage in standard terminology,

E.
Policy period,

F.
Policy Number

G.
Limits of liability,

H.
Name and address of certificate holder,

I.
Acknowledgment of notice of cancellation to the State,

J.
Signature of authorized agent,

K.
Telephone number of authorized agent,

L.
Details of policy exclusions in comments section of Insurance Certificate.

Contractor is required to maintain the insurance coverages indicated by Subsections M through P, below, for the duration of this Contract.  Each Supplier will be required by the Contractor to main pursuant to a Supplier Agreement the coverages included in Subsections M through Q below for the longer of (a) the term of the Supplier Agreement or (b) the term of any applicable Agency Requisition.

M.
Workers’ Compensation Insurance (Occurrence) in the amounts of the statutory limits established by the General Assembly of the State of Georgia (A self-insurer must submit a certificate from the Georgia Board of Workers’ Compensation stating that Contractor/Supplier (as applicable) qualifies to pay its own workers’ compensation claims.)  In addition, Contractor/Supplier (as applicable) shall require all Suppliers occupying the premises or performing work under this Contract to obtain an insurance certificate showing proof of Workers’ Compensation Coverage.

N. Commercial General Liability Policy (Occurrence), to include contractual liability.  The Commercial General Liability Policy shall have dollar limits sufficient to insure that there is no gap in coverage between this policy and the Commercial Umbrella Policy described below.

O. Business Auto Policy (Occurrence) to include but not be limited to liability coverage on any owned, non-owned and hired vehicle used by Supplier’s personnel in the performance of this Contract.  The Business Automobile Policy shall have dollar limits sufficient to insure that there is no gap in coverage between this policy and the Commercial Umbrella Policy required in this Contract.

P. Commercial Umbrella Policy (Occurrence), which must provide the same or broader coverages than those provided for in the above Commercial General Liability and Business Auto Policies.  Policy limits for the Commercial Umbrella Policy shall have an annual aggregate limit of $3,000,000.

Q. Malpractice/Professional Liability Policy with EDP, Errors and Omissions Coverage (Claims Made Coverage), which must provide liability, limits of $1,000,000 per occurrence.

The foregoing policies shall contain a provision that coverage afforded under the policies will not be canceled, or not renewed or allowed to lapse for any reason until at least sixty (60) days prior written notice has been given to GTA.  Certificates of Insurance showing such coverage to be in force shall be filed with GTA prior to commencement of any work under this Contract.  The foregoing policies shall be obtained from insurance companies licensed to do business in Georgia and rated “A” or better by A.M. Best.  All such coverage shall remain in full force and effect during the initial term of the Contract and any renewal or extension thereof.  

14.
Obligations to Maintain Confidentiality
The parties hereto acknowledge that some material and information, which may come into their possession or knowledge in connection with this Contract, or the performance hereof, may consist of confidential and private information, the disclosure of which to or use by third parties may be damaging. 

The parties therefore agree to hold such material and information in strictest confidence, not to make use thereof other than as is necessary for performance of this Contract, and not to release or disclose any information to any other person except as may be required by law.  Each party hereby expressly agrees to immediately remove any such party’s employees or suppliers from performing any work in connection with this Contract upon the other party giving notice that such employee or supplier has failed to meet the confidentiality obligations or standards of this Contract.  

15.
Termination

GTA shall have the right to terminate this Contract in whole, for any reason, by giving written notice to Contractor of such termination and specifying the effective date thereof, at least thirty (30) days before the effective date of such termination.  GTA shall have the right to terminate any assignment of work made to Contractor hereunder, for any reason, by giving written notice to Contractor of such termination and specifying the effective date thereof. Except as otherwise stated herein, Contractor shall receive compensation for any of the services performed and accepted prior to such termination in accordance with terms and conditions of this Contract.   Notwithstanding any other provisions of this Section, GTA may terminate this Contract immediately without further notice upon the occurrence of a material breach of this Contract by the Contractor. 

Either party may terminate this Contract immediately without notice upon the material breach or default of the other party. 

No earlier than six months after implementation of the ITSMS , Contractor may submit a written request a termination of this Contract, based upon its good faith determination that this Contract cannot be performed by it without material losses to the Contractor due to the lack of Agencies participating in the ITSMS.  GTA shall perform a good faith review and evaluation of the ITSMS, including a review and evaluation of all documentation presented by Contractor.  GTA shall not unreasonably withhold consent to terminate this Contract if requested by Contractor in accordance with these provisions.  In the event of a termination of this Contract by Contractor pursuant to the preceding sentence, the Contractor shall cooperate with GTA in finding a provider of a new system to replace the services offered by the ITSMS. 

 GTA reserves the right to enter into a contract with another vendor to perform the services that are the subject of this Contract upon termination of the Contract in accordance with any of the provisions of this Section.

With regard to any Agency Acceptance, an Agency may cancel such acceptance for any reason upon providing fourteen calendar days prior notice to Contractor and Supplier, provided the Agency shall pay Contractor and Supplier any amounts due and payable for services received prior to such termination.

With regard to any Agency Acceptance, an Agency may cancel such acceptance without any prior notice for a material breach or default of the terms and conditions governing such Acceptance, including but not limited to, a failure to meet the specifications set out in the governing Agency Requisition.  

16.
Parties Bound
This Contract shall be binding on and beneficial to the parties to this Contract and their respective heirs, executors, administrators, legal representatives, successors and assigns.

17.
No Assignment, Delegation or Subcontracting without GTA Consent
Except as may be expressly agreed to in writing by GTA or as set forth below, Contractor shall not subcontract, assign, delegate or otherwise permit anyone other than Contractor or Contractor's personnel to perform any of Contractor's obligations under this Contract or any of the work subsequently assigned under this Contract.  Contractor shall not assign or otherwise transfer any of its rights, interests or benefits under this Contract, without the prior written consent of GTA.  No subcontract, which the Contractor enters into with respect to performance of obligations or work assigned under the Contract, shall in any way relieve Contractor of any responsibility, obligation or liability under this Contract.  Contractor shall give GTA immediate written notice by registered or certified mail of any action or suit filed against it by any supplier to Contractor with respect to its obligations under this Contract, and of any claim made or suit filed against Contractor or any such supplier, which is, in any way, related to this Contract.   

The foregoing notwithstanding, GTA acknowledges and agrees that in connection with the provision of services hereunder by the Contractor, Contractor shall use software products licensed from one or more third parties selected solely by Contractor and may use the services of personnel of such licensors in connection with the services, including without limitation, the maintenance, implementation and operation of such software products; provided, however, that all such personnel will be subject to the same standards for engagement/employment of any employee of Contractor providing services hereunder.  Moreover, the hosting of the website over which certain of the services hereunder will be provided may be maintained by the Contractor or by a third party selected solely by the Contractor (subject to their execution of appropriate confidentiality agreements).  Finally, the Contractor shall use a third-party selected solely by Contractor to provide data back up/recovery services and co-location services in the event that the website used by the Contractor to provide services should experience technical or other difficulties.

18.
Cooperation with other Contractors
In the event that GTA has entered into or enters into agreements with other contractor/suppliers for additional work related to the services rendered hereunder, the Contractor agrees to reasonably cooperate with such other contractor/suppliers.  The Contractor shall not commit any act, which will interfere with the performance of work by any other contractor/supplier.

19.
Audit Rights
GTA shall have the right, exercisable at any reasonable time during normal business hours, to inspect and audit any records concerning performance of services under this Contract, including, but not limited to, books, records, documents and other evidence pertaining to work done and/or the cost and expenses incurred by Contractor in performing this Contract.

20.
Time of the Essence
Time is of the essence with regard to performance of any services under this Contract unless the requirement, which sets out the work schedule for any specific project provides otherwise.

21.
Trading with State Employees
The provisions of Official Code of Georgia Annotated, Sections 45-10-20 et seq., have not and will not be violated under the terms of this Contract.

22.
Governing Law/Venue

This contract is deemed to be made under and shall be construed in every respect according to the laws of the State of Georgia.  Any lawsuit or other action based on a claim arising from this Contract shall be brought in a court or other forum of competent jurisdiction within Fulton County, State of Georgia.

Contractor shall include the foregoing paragraph in each Supplier Agreement.

23.
Taxes
Contractor shall forthwith pay all taxes lawfully imposed upon it with respect to this agreement or any product delivered in accordance herewith.  GTA will forthwith pay all taxes lawfully imposed upon it with respect to this agreement or any product delivered in accordance herewith.  GTA makes no representation whatsoever as to the liability or exemption from liability of the Contractor to any tax imposed by any governmental entity.  Upon request GTA shall provide Contractor with a certificate of any tax exemptions, which apply, to this Contract.

Contractor covenants to include in each Supplier Agreement substantially the following provision:

Supplier shall forthwith pay all taxes lawfully imposed upon it with respect to this agreement or any product delivered to Agency in accordance herewith.  Neither Contractor nor the State of Georgia makes any representation whatsoever as to the liability or exemption from liability of the Supplier to any tax imposed by any governmental entity.  

24.
Amendments in Writing
Except as otherwise provided in this Contract, no amendment to this agreement shall be effective unless it is in writing and signed by duly authorized representatives of all parties.  

25.
Section Titles not Controlling
The section titles used in this Contract are for reference purposes only and shall not be deemed to be a part of this Contract.

26.
Notices
All notices provided for herein shall be deemed duly given upon delivery if delivered by hand, three days after mailing or immediately if given by facsimile (with confirmed receipt).  Notice shall only be given to the following persons or officials at the following addresses:

A.
Contractor
Contractor:  
Personnel Group of America, Inc.

  Contact:       John Stouder


Address:
3340 Peachtree Road, Suite 2950



Atlanta, GA 30326

Telephone:
(404) 262-1184

Fax:             
 (404) 504-8292

B.
GTA


GTA:

Georgia Technology Authority


Contact:
Project Manager

Address:
100 Peachtree St., 2300 Suite




Atlanta, GA  30303-3404


Telephone:
404-463-2300 


Fax:

404-463-2390 

27.
Compliance with Laws and Agency Policies
Contractor shall perform its obligations hereunder in accordance with all applicable Federal, State and local governmental laws and regulations now or hereafter in effect.  Contractor’s personnel shall also comply with all State and Agencies policies and standards in effect during the performance of the Contract, including but not limited to Agencies policies and standards relating to personnel conduct, security, safety, confidentiality and ethics.    Contractor agrees that any failure by Contractor’s personnel to comply with any of the obligations of this Section may be treated by GTA as a material breach of this Contract by Contractor. 

28.
Entire Agreement
This Contract instrument, including all incorporated documents, contains the entire agreement between the parties with regard to the subject matter hereof, and supersedes any and all other prior and contemporaneous agreements and understandings between the parties, whether oral or written.

29.
Severability
Any section, subsection, paragraph, term, condition, provision or other part (hereinafter collectively referred to as “part”) of this Contract which is judged, held, found or declared to be voidable, void, invalid, illegal or otherwise not fully enforceable shall not affect any other part of this Contract, and the remainder of this Contract shall continue to be of full force and effect.  Any agreement of the parties to amend, modify, eliminate or otherwise change any part of this Contract shall not affect any other part of this Contract, and the remainder of this Contract shall continue to be of full force and effect. 

30.
Limitation of Liability/Exceptions
Notwithstanding anything to the contrary contained herein, Contractor shall not be liable to GTA or the State for remote or consequential damages.  Except as otherwise provided in this Contract, liability to GTA and the State for any and all claims of damages arising out of this Contract shall be limited to direct damages.

No limitation of Contractor liability shall apply to Contractor’s liability for loss or damage to State of Georgia equipment or other property while such equipment or other property is in the sole care, custody and control of Contractor personnel.  Contractor hereby expressly agrees to assume all risk of loss or damage to any equipment of the State or other property in the care, custody and control of Contractor personnel.  Contractor further agrees that equipment transported by Contractor personnel in a vehicle belonging to Contractor, Contractor personnel (including any vehicle rented/leased by Contractor or Contractor personnel) shall be deemed to be in the sole care, custody and control of Contractor personnel while being transported. 

Nothing in this section shall limit Contractor’s indemnification liability arising from claims brought by any third party against GTA and the State.  

31.
Drug-Free Workplace
Contractor hereby certifies as follows:

A. Contractor will not engage in the unlawful manufacture, sale, distribution, dispensation, possession, or use of a controlled substance or marijuana during the performance of this Contract.

B. If Contractor has more than one employee, including Contractor, Contractor shall provide for such employee(s) a drug-free workplace, as defined under Official Code of Georgia Annotated ("OCGA") Section 50-24-2(5) and Section 50-24-3(b), throughout the duration of this Contract.

C. In the event that Contractor hires a subcontractor to work in a drug-free workplace, Contractor shall obtain from such subcontractor the following written certification:  "As part of the agreement with (Supplier's Name), (Supplier's Name) certifies to Personnel Group of America, Inc. that a drug-free workplace will be provided for the subcontractor’s employees during the performance of this contract pursuant to paragraph (7) of subsection (b) of OCGA Section 50-24-3."

Contractor may be suspended, terminated, or debarred if it is determined that:

1. Contractor has made false certification here in above; or

2. Contractor has violated such certification by failure to carry out the requirements of Official Code of Georgia Section 50-24-3.

[Signatures on Following Page]

SIGNATORY PAGE

EACH PERSON SIGNING BELOW ON BEHALF OF A PARTY REPRESENTS THAT SHE/HE IS DULY AUTHORIZED AND FULLY EMPOWERED TO BIND SUCH PARTY TO THIS CONTRACT.  THE PARTIES HERETO ACKNOWLEDGE THAT THEY HAVE READ AND UNDERSTAND THIS CONTRACT, AND AGREE TO BE BOUND BY ALL TERMS AND CONDITIONS OF THIS CONTRACT, AS INDICATED BY THEIR SIGNING OF THIS CONTRACT DOCUMENT ON THE DATES SET OUT BELOW.

THIS CONTRACT SHALL BE EFFECTIVE AS OF THE DATE ON WHICH ALL PARTIES HAVE EXECUTED IT.

CONTRACTOR:   FEI#: ______________________________    

PERSONNEL GROUP OF AMERICA, INC.                             
By:                                                                          
         Date:  July      , 2001

Name:  Jean Pierre Jobin 

Title:  Vice President, Atlantic IT

                                                                               
GEORGIA TECHNOLOGY AUTHORITY
By:                                                                                

Date:  July      , 2001

      
Name:    Larry Singer


Title:  Chief Information Officer & Executive Director

Attachment A

 

	PRICING STRUCTURE

	Annual Dollar Volume Per Agency
	IT Staffing Management Fee
(Paid per Invoice)

	From
	To:
	

	$1.00
	$20,000,000
	1.75%

	$20,000,001
	$35,000,000
	1.55%

	$35,000,001
	$50,000,000
	1.35%

	$50,000,001
	$65,000,000
	1%

	$65,000,001
	$80,000,000
	.75%

	$80,000,001+
	 
	.65%


 

· No additional fees will be charged by Contractor to any Suppliers for services provided by Contractor pursuant to the terms of this Contract.
 

·  Contractor shall not charge additional fees to any Agency relating to services provided to them under this Contract by Contractor, including, without limitation any setup fees and/or one-time fees.  The foregoing notwithstanding, Contractor may charge additional fees or expenses to an Agency or Supplier either for services provided by Contractor or for fees or expenses incurred by Contractor which in either event were not contemplated by the RFP, the Response or under the caption “Implementation and Included Services” below, including, without limitation, credit card processing fees and money transfer fees; provided that Contractor obtains the consent of GTA to charge such additional fees or expenses (which such consent shall not be unreasonably withheld or delayed) and provided further that GTA hereby grants its consent to Contractor to pass along to Suppliers credit card processing and money transfer fees incurred by Contractor in performing this Contract.

 

· Contractor shall set up a separate account for each Agency to process such Agency’s requisitions, acceptances, billings and payments, as well as other related business forms.

 

· In addition to the foregoing, Contractor shall provide the following services to GTA for no additional compensation, other than that provided for above.

Implementation and Included Services

1. Provide to GTA a web-based Vendor Management System that provides the functions to:

a. Register technology staffing contractors

b. Posts Agency requirements

c. Receives offers

d. Ability to Analyze offer

e. Provides management of acceptance procedures

f. Processes and stores timesheets of IT contractors

g. Administers invoice and payments of IT contractors

h. Provides evaluation and closure of Agency IT requirements

All activities will be conducted on the Internet through a website(s) hosted by Contractor.

Contractor is responsible for implementation, maintenance and support of the system 24/7.

2. Development of an Implementation Plan and Schedule to be approved by GTA

3. Development of a “Supplier Agreement”. (IT suppliers)  (Contract to be approved by GTA)

4. Development of an “Agency Service Plan”.  (State Agencies) (Document form to be approved by GTA)
5. Development of an ‘Agency Requisition Form”. (Used to enter requirements into the system)

6. Ability to process as payment of services, State purchasing credit card.

7. Develop a procedure to allow contractors to submit application to become a qualified contractor

a. Notify vendors who qualified

b. Notify vendors who did not qualify and the non-qualified reason

8. Ensure a sufficient number of qualified contractors are available to satisfy the State’s requirements

9. Assist the agencies in setting requirements evaluation criteria

10. Develop a remedy for qualified contractor disputes

11. Notify successful contractors and establish a start date. Develop an Agency Acceptance Form to be approved by GTA.

12. Process, track and maintain contractor timesheets (automatically done is VMS)

13. Invoice each Agency for contractor work.

14. Process payments by agencies

15. Make payments to contractors

16. Develop, along with Agency and GTA, a contractor performance rating system

17. Develop, in coordination with GTA and based on Agency’s closeout procedure, a contract closeout procedure for contractors.

18. Satisfy each requirement within 72 hours (3 days).

19. Provide a weekly report to GTA listing

a. All positions filled

b. Total hours billed

c. Total amount paid for each Agency

20. Provide to State Small and Minority Business Director a report of all payments that together total more than $2500 to any single subcontractor, supplier, business partner, joint venture and/or agent that the contractor has used to fulfill the requirements of this contract. (Due the 10th of Jan, Apr, Jul & Oct)

21. For each Agency / Customer, Contractor will provide at NO Charge:

a. Unlimited Help Desk Calls

b. Development of a Service Level Agreement

c. System Training – 2 days on site and 6 Online sessions

d. Implementation Staff and Service:

i. Application Engineer – 3 days

ii. Implementation Manager – 2 days

iii. Implementation/Project Manager – 16 hours

iv. Set-up and data entry of all vendor organizations, consultants, GTA agencies and GTA’s Agency hiring managers.

v. Meet and coordinate with all users to establish individual procedures and guidelines for Agency specific implementation

e. Non-major system customization – 2 days

f. Management Team located at Contractor’s local Atlanta office

g. In partnership with GTA, evaluate the VMS on a quarterly basis and implement changes as required to ensure continuous quality improvements. 

h. Develop a ‘Standard Operating Procedure’ manual for each Agency including:

i. Setting requirements

ii. Analyzing offers

iii. Acceptance of offers

iv. Timesheet procedure

v. Contractor payments

vi. Contractor performance rating.

i.
All services as described in RFP Response supplied to GTA by Contractor.

Information Technology Staff Management System

Contract No. GTA 000009

(PGA: \\ATL-SRV02\319634v02)
Page 1 of 25

